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\
Legal Study
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Dayanand College of Law, Latur.,
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Preface

In this modern era, the women are not lagging behind. They have been consistently
showmng their intelhigence, keen interest and potential in various sectors, They have entered in
working outside the fanuly at different avenues such as white collar occupations, professions,
public or private sectors and industries. But the alarming question is, whether they are sate? The
ever riming crimes against women underline that, they are not safe. Though Indian constitution
guarantees equality betore the law and equal protection ot laws, non- discrimination on the
ground of sex. equality of opportunity ete., the position of women i India, presently, 1s not
satisfactory. Currently, on daily basis, we come across number of incidents against the women
which are very serious in nature. In this work, the rescarcher is trying to highlight the current
status of working women in the eyes of law and to glance at the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013 i.e. the POSH Act, 2013,
Sexual Harrassment — The Concept

Harassment constitutes one of the basic violations of an individual’s rights. *Sexual
Harassment” 1s an ambiguous term. While a sly touch, a suggestive gesture, or a lustful leer may
be taken as sexual harassment for one woman, it may not be so for another, who may. feel
flattered at the attention showered on her, 1t 1s not a woman's issue alone - it is a social issue
having wide-ranging implications. Sexual harassment in India 1s ternfed as “Eve Teasing”. The
critical factor 1s the unwelcomeness of the behavior, thereby making the impact of such actions
on the recipient more relevant rather than intent of the perpetrator. According to Indian
Constitution, sexual harassment infringes the fundamental right of a woman to gender equality
under Article 14 and her rnight to life and live with dignity under Article 21. Apart from, Article
14 and 21, Article 15 prohibits discrimination on grounds of religion, race, cast, sex, or place of
birth, Article 32 gives right to constitutional remedies, Article 42 provides for just and humane
conditions of work and maternity relief, Article STA (¢) of the Constitution obliges every citizen

to renounce practices derogatory to women, are relevant.
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The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal)
Act, 2013, w/s 2(n) defines “Sexual Harassment' to include unwelcome sexually tinted behaviour,
whether directly or by implication, such as:
1. Physical contact and advances;

2. Demand or request for sexual favors;

3. Making sexually colored remarks;
4.  Showing pornography; or
5. Any other unwelcome physical, verbal, or non-verbal conduct of sexual nature,

The Act also states that the following circumstances (whether implied or explicit), inter
alia, and may constitute sexual harassment:

1.  Promise of preferential treatment in employment;

ro

Threat of detrimental treatment in employment;
Creating an intimidating or offensive or hostile work environment;

Humiliating treatment potentially endangering health or safety; or

I

Implied or explicit threat about present or future employment status.
This definition clearly shows that the expression “sexual harassment” includes physical
verbal or even a written conduct. What is important is that, the conduct is unwanted and
unwelcome by the recipient. It is subjective and very wide definition. What constitutes ‘sexual
harassment’ depends upon the specific facts and the context in which the conduct has been
occurred.

The working class women are exposed to the world outside the family; they are prone to
the various crimes. There are instances that these women, on their way to workplace and even in
the offices are victimized. The media visualizes that women workers starting from social welfare
worker cadre to IAS Officer Cadre, are criminally exploited.

Indian Laws to Deal with Sexual Harassment of Women

If the harassment or assault has occurred at a public place or at home, a police complaint
should be filed. The Indian Penal Code, 1860 provides following important sections in this
connection -

a) For performing obscene acts and songs in a public place (Section 294)

This section is applicable if the accused does any obscene act in any public place or utters
any obscene song or words in or near a public place and thereby causes annoyance to others. The

punishment is imprisonment of up to 3 months, a monetary fine, or both.
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b) For an acid attack (S. 326-A) and for attempting to throw acid (Section 326-B)

A person who causes damage, deformity, burns, grievous hurt or who maims, disfigures
or disables any part the body of another person by throwing, administering or otherwise using
acid on such other person with the intention or knowledge that the is likely to cause such injury
or hurt, shall be punished with imprisonment for a term which shall not be less than 10 years and
extendable to imprisonment for life, and with fine. An attempt to commit an acid attack is
punishable with an imprisonment of a term not less than 5 years which may be extendable to 7
years along with fine, |

¢) For assaulting or using criminal force on a woman with intent to outrage her
modesty (Section 354)

If the accused uses the criminal force on any woman, intending to outrage or knowing it
to be likely that such act will outrage her modesty, he shall be punished with imprisonment of up
to 2 years, or with fine, or with both.

d) For sexual harassment (Section 354 A)

If the accused, being a man, commits any of the following acts against a woman —

1) Physical contact and advances involving unwelcome and explicit sexual over tunes; or

i) A demand or request for sexual favors: or

i) Showing pornography against the will of a woman; or

iv)  Making sexually coloured remarks, he shall be guilty of the offence of sexual
harassment. The punishment is imprisonment of up to 1 year, a monetary fine or with
both.

¢) For acting with intent to disrobe a woman (Section 354 B)

A man who assaults or uses criminal force to any woman or abets such act with the
intention of disrobing or compelling her to be naked shall be punished with imprisonment for a
minimum term of 3 years which is extendable to 7 y‘ears along with the fine.

f) For voyeurism (Section 354C)

A man is guilty of voyeurism if he watches, or captures the image of a woman engaging
in a private act in circumstances where she would usually has expectation of not being observed,
or if he disseminates such image. Moreover, in case where the survivor consents to the capture of
the images or any act — but not to their distribution to third persons and where such image or act
is disseminated; such dissemination is considered an offence under this section. On the first
conviction, the punishment is imprisonment for a minimum term of 1 year which is extendable to
3 years and also fine. For second or subsequent conviction, the punishment is imprisonment for a

minimum term of 3 years which is extendable to 7 years, and also liable to fine.
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g) For stalking (Section 354 )

A man who -

i) Follows a woman and contacts (or attempts o contact) such woman to foster personal
interaction repeatedly despite a clear indication of disinterest by such woman; or

i)  Monitors the use by a woman of the internet, email or any other form of clectronic
communication, commits the offence of stalking. however, this provision certain
behavior are exempted from stalking such as stalking to prevent or detect crime ete. on
the first conviction, the punishment is imprisonment for up to 3 years and also a fine.
For second or subsequent conviction, the punishment is imprisonment for up to 5 years
and also a fine.

h) For rape (Section 376)

The punishment for rape is a minimum imprisonment of 7 years (which can extend to a
life term) and a monetary fine. a convict of marital rape can be punished with the imprisonment
of up to 2 years or with a monetary fine or both. in case of rape by a public servant in abuse of
his duty, rape of a pregnant woman, rape of a woman under 12 years of age and gang rape,
punishment is a minimum imprisonment of 7 years which is extendable to a life term and fine

i) For uttering any word or making any gesture intended to insult the modesty of a
woman (Section 509)

If the accused utters any word, makes any sound or gesture, or exhibits any object,
intending that such word or sound shall be heard, or that such gesture or object shall be seen, by
the survivor, or intrudes upon the privacy of the survivor, he shall be punished with
imprisonment of up to 1 year, or with fine, or with both.

The Prohibtion of Sexual Harassment of Women at Workplace Act, 2013 (The Posh Act,
2013)

The Prohibition of Sexual Harassment of Women at.Workplacc Act, 2013 i.e. the Posh
Act, 2013 is the first specific legislation aiming to protect women from sexual harassment at
their workplace and also for the prevention and redressal of complaints of sexual harassment and
for matters connected therewith or incidental thercto. It was enacted by the Indian Parliament on
y .5ag April 2013 which came into force from 9" Dec 2013.

In the case of Vishakha V. State of Rajasthan (AIR 19975SC3011), the Supreme Court
issued detailed guidelines for employers in work places or other institutions to prevent or deter
the commission of acts of sexual harassment and to provide the procedure for the resolution,
settlement or prosecution of acts of sexual harassment by taking all steps required. In this case,

the court dealt with the issue of gang rape of Bhanwari Dewi, a social worker devoted for the

_—
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cause of opposing child marriages. Besides the issuance of guidelines, the position of women g
workplace remained unsatistactory. That's why there was a need of a specific legislation to deaj
with this issue and hence the enactment of the legislation.

It & woman is subjected to sexual harassment at the workplace, the POSH Act provides
reliet. Following are some of the important features of this Act -

a. This Act protects all women, irrespective of age or employment status, whether in the
organized or unorganized sectors, public or private and covers clients, customers and
domestic workers as well,

b. It is mandatory to set up an Internal Complaints Committee at each office or branch
with 10 or more employees, to investigate all complaints of sexual harassment by
workplaces, educational institutions and hospitals. If such a Committee is not set up,
the business may be punished with a fine of up to Rs. 50,000. Repeated violations may
lead to higher penalties and cancellation of license or registration to conduct business.
The government is in turn required to set up a “Local Complaints Committee™ at the
district level to investigate complaints regarding sexual harassment from establishments
where the Internal Complaints Committee has not been established. These Committees
are empowered to grant interim relief by way of transfer of victim women or
respondent to any other workplace; or grant of leave up to 3 months to victim woman
along with her regular leaves.

A case can be filed before the Internal Complaints Committee by the surveyor, her

[g)

relative, friend, or by any person who had the knowledge of the incident and who had
written permission of the survivor to make complaint.
d.  The complaint should contain a description of each incident with the relevant dates,

timings, locations, and the name of the accused (if known).

]

The enquiry process is ‘conﬁdential and a person who breaches confidentiality has to

pay a penalty of Rs. 5,000.

f.  The Committee is required to complete the inquiry within a time period of 90 days.
After completion of the inquiry, a report will be prepared and acted upon within 60
days.

In nutshell, the effect of the POSH Act is threefold as -

1) It prevents a hostile work environment. -

I) It understands and copes with the unwelcome behavior and

1II) All the woman has to prove that the treat was made to at the first place i.e. quid pro quo

harassment.
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Conclusion

On the basis of forgoing discussion, we may say that, no doubt, sexual harassment of

~ women at the workplace is one of the most outrageous and serious crimes, ‘There are certiain

legislations such as Indian Constitution, Indian Penal Code, Posh Act ete. to cope up with this

evil. The women should not fear to complain of such cases to proper authorities, The people

should also change their mentality of treating the women as commodity, Again immediate

psychological and legal counseling, stress management therapy, cognitive behavioural therapy,

support from family, friends and society to the victims may be suggested. And at last, the

effective implementation of the abovementioned legislations is needed.
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