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e State of Jammu and Kashmir — A
o¥

rivileged State: A Brief Appraisal

Umesh U, Katekar

rf

. Assistant Professor in |aw, Dayanand College of Law, |atur,

s

Preface

Article | of the Indian Congtitution states that India that is Bharat shall be Union of states. It means
India is composed of States and all the States have equal status, Bt excep-tionally certain States have been
given special status under Pan X X1 of the Constitution un-der the title “lemporary, [ ransitional and Special
Provisions” (Article 369-Article 392). T hese provisions relate with special status of certain states such as
Jammu and Kashmir, Nagaland, Manipur, Mizoram, Meghalaya, Sikkim, Assam, Arunachal Pradesh etc. for
ensuring special protection of the cultural idemtity, and customs, the original inhabitams and the economic and
political interests of these arcas,

Special Provisions For State Of Jammu And Kashmir

‘The State of Jammu and Kashmir has special status vide Anicle 170 of Indian Consti-tution. The
salient features of Article 370 can be summarized as under-

1) Separate Constitution- It cxempted the State from the provisions of the Indian Constitution
providing for the governance of the States, [tis the only State in India having its own Consti-tution.

2) Parliament’s power —'f he legislative power of the Parliament is limited to those matters in the
Union and Concurrent List which are declared by the President in consultation with the Government of the
State to confirm with the Instrument of Accession. It extends to legislate over only the subjects like Defence,
Foreign Services and Communications in refation to it, Other Constitutional provisions of the Central Govern-
ment could be extended to the State only with the concurrence of the State Government, The concurrence
was only provisional, It had to be ratificd by the State’s Constituent Assembly. The State Government’s
authority to give concurrence lasted only until the State Constituent Assembly was convened, Once the State
Constituent Assembly finalized the scheme of powers and dispersed, no further exten-sion of powers was
possible.

3) Abrogation or Amendment of Article 370- [he president is empowered 1o make an order
abrogating or amending Article 370.for this purpose the recommendation of the State’s Con-stituent Assem-
bly shall be necessary before the President issues a Notification, Under Article 368(3) provides that any
Constitutional amendment in relation to this state has effect only after the concurrence of the State Govern-

ment and ratification by the Constituent Assembly. The factor of “concurrence” implies that this State had
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agreed to increasingly full in line with the provisions of Indian Constitution as it is evident from the Ordery

1954 and its subse-quent amendments,
Peculiar Circumstances Justifying Special Status of State of Jammu and Kashmir

During the British regime, Jammu and Kashimir was i Princely State ruled by o hered-itary Mahars,

called *Maharaja Harisingh, Until ISthAugust 1947 it was an autonomous state 1t did not have intermationg
existence. The Maharaja Harisingh did not elect 1o join cither India or Pakistan at the time of transfer of pos
on 15thaugust1947. 1f the Maharaja had decided to aceede 1o India or Pakistan before | 5th August 197
much of the trouble and bit-terness may have been avoided, But hie was fondling with the idea of independer
Kashmir. Subsequently, on October 20, 1947 several thousind tribesmen supported by Pakistan army
tacked the frontiers of the State. Itercated chaos in the mind of Miharaja, To save his life by facing with s
aserious crisis, he, as a lastresort, acceded o the Dominion of ndiz on 26th October 1947 by signing i
Instrument ol Accession. The Instrument of Accession was aceepted by the Governor-Ceneral Lo
Mountbatten. It was believed that the delay on the part of Maharaja was due to following factors viz. -

1) His indecision based cither upon disbelietin the reality of changes that were taking plac =
India or upon a desire to assert independence of Jammu and Kashmir both from Indiass
Pakistan,

2) Composition of'its population considerably by Muslims and the dangers of a Hindu nis
acceding to Muslim Pakistan and thereby losing his throne or acceding to democratic Indis.
thereby losing his power; and

3) Geographical contiguity ol the State both to Pakistan and India, and yet encireled by note

One of the leading members ol the Constituent Assembly, Mr., € iopalaswamy Ai-yangar stated

following peculiar circumstances necessitated conferring special status to the State of Jammu and Kashmir-

1) That there was a war going on within the limits of the State,

2) Thata cease fire was inoperation which was agreed t at the outset of that year.

3) That the conditions in the State were still unusual and abnormal and hadn't settled down.
4) Thata part of the State was still in the hands of rebels and enemies,

5) That the Government of India committed an undertaking with the people of the Stale¥

provide them an opportunity to decide themselves whether they would remain with the e
public or wish to go outol'it,

06) I'or that end (as mentioned carlier) the means of plebiscite subject to its impau’tibilit.)(ﬁ"d
restoration of peaceful and normal conditions in the state could be resorted to,

7) That the will of the people expressed through the Instrument of a Constituent Assembly wouk

determine the Constitution of the State as well as the sphere of the union jurisdiction aver the S
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8)

That our country was enlarged with the United Nations with regard to Jammu and Kashmir

and it was not possible to say when we would be free from this enlargement.

The Constitution (Application to Jammu and Kashmir) Order, 1950

The Constitution (Application to Jammu and Kashmir) Order,1950 was promulgated by the Presi-

dent of India in consultation with the Government of Jammu and Kashmir under Article 370(1)(b)(ii).1t speci-

fied the matters with respect to which the Parliament was to competent to make laws for the State. It was

superseded by an Order of 1954 under the same name which regulates the Constitutional status of the State.

‘The main provisions of this order are as follow-

D
2)

3)

4)

5)

0)

7)

8)

9)

10)
1)

The Constitution of State of Jammu and Kashmir shall continue to be operative.

The High Court of Jammu and Kashmir shall have all the powers enjoyed by the other high
courts in India except that it cannot issue a writ for “any other purpose ™.

The jurisdiction of the Supreme Court extends to that State except mentioned under Article
135 and 139.

The Parliament can make law on all entries in the Union List and certain entries in the Concur-
rent Listand rest of the legislative power vest in the State Legislature. The Parliament has no
legislative power vis-a-vis the State.

The provision regarding emergencies under Article 352 can be applied to the State only with
the concurrence of that State.

The provision for imposing the president rule under Article 356 applies to that State. If the
President is satistied that the Government of the State cannot be carried on in accordance
with the provisions of the Constitution of India or the Constitution of the State. he is empow-
ered to declare state emergency accordingly. When a proclamation under Article 356 is in
operation, the Parliament becomes entitled to legislate for matters enumerated in the Union
List. But Article 360 which speaks of financial emergency does not apply to the State.
Regarding the executive power, the State has to exercise it in accordance with the direc-tions
of the Centre. The Centre can do all those things in the State which it can do in relation to the
other States.

The provisions relating to the freedom of trade, commerce and intercourse. services and
citizenship apply to that State.

The provisions relating to elections apply to the State. The Election Commission is re-sponsible
for holding elections in that State.

The Directive Principles of State Policy do not apply to that State.

Under Article 368 an amendment to the Constitution shall not apply to the State until the
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President by ordey applhies it to that State,

1)) app'y to the State Cxiey fa,

Fhe Constitutional provisions regarding to minorities do not

. , el ] served in G,
for the Scheduled Castes and Backward Classes. The seats are o be reserved in g, 4
Sabha for the Scheduled Castes.

13) The provisions relating to Official Language apply to the State omly i HEPCME yeel

a) Fhe Ofticial Language of the Union:
b) Fhe Official Language of inter-State and Central-State communication: and
<) The language of the proceedings of the Supreme Court.

14) I'he provisions relating to Fundamental Rights operate in the State with shght modific, -,
such as-
a) The power of legislation regarding preventive detention vests not in the Parliament beg -+,

State Legislature:

b) I'he State Legislature has powers to define persons who may be permanent residents o+, f

State and to confer on them any special rights, orimpose on others any re-sInctions, reze,

to employment under the State Government. acquisition of property within the State. s

mentin the State and right to scholarships provided by the State.

Morcover there are 6 representatives of Jammu and Kashmir in the Lok Sabha. They are direc: |
clected by the people. The State Constitution was adopted by the State Assembly on March 30. 1965 e

which the head ot the State will be known as the “Governor” and the Prime Minister as the “Chief Minis=" |

Conclusion and Suggestions

I'he above discussion shows that the peculiar conditions which were prevalent in the State of Jam=

and Kashmir led Government of India and Maharaja Harisingh to take a quicker decision. It was necessan. &

achieve a golden mean in such circumstances for acced-ing this State to the Dominion of India. Article 3% _

has beeninserted in the Constitution as the enabling provision and flexible arrangement providing full sooge |

tor the application and extension of Central laws to the State. It paved the way for defining the constitutionz
posi-tion of the State from time to time. It empowers the President to adopt the constitutional pro-visioss

applied or 1o be applied to this State to cope with the situations prevailing therein from time to time. Tk

accession of the State to Indian Union is complete, final and irrevo-cable. The most important thing about s |

provision is that it paved the way for the govern-ment of India to make several laws and provisions of the §

Consutution applicable to the state beyond the purview and legal framework of the Instrument of Accessiot:
Though the Article 370 was placed in the Constitution as a temporary measure but it continues to serve asa

am-icable medium for the constitutional integration of the state with the union of India.

ey
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Finally in the part of suggestions, it may respectfully be submitted that there is a need to rethink about
keeping this Article in the Constitution. Itis humbly submitted that. unless it is wiped out. the peoples of the
State of Jammu and Kashmir could not feel the spirit of brotherhood and national integration. As its accession
to Union of India is complete, final and irrevocable and also having the eligibility of its cessation by the
President of India, then why not to think in the direction of its wiping out from the Constitution. For this end.
an impartial and transparent plebiscite is suggested along with the consent and concurrence of this State. For
convening this step a great deal of caution and care should be taken so as to interests of its people and the

edifice of the Indian Constitution both shall be preserved.
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