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Indian Constitution and Amending Power of the Parliament U/Art. 368

Dr. Mane Sachin Babruvan
Asst. Professor,
Dayanand College of Law,
Latur

1. Introduction :

A written Constitution born at one instance and thercfore it is not born but grows by amendment which themselves
become part of it by incorporation. The amending provision in written Constitution assumes great importance because it
gives chance to successive generation to grow it as per their needs. In fact the essence of a written Constitution lies in its

mode of amendment.

In order to avoid the problems which existed in rigid and flexibility provisions in amendment, Framers shaped

Art.368 as fine blend of rigidity and flexibility. That means
the amendment of Indian Constitution is not rigid and at the
same time it is also not flexible. The flexibility and rigidity
depends upon the nature and importance of the provisions
of the Constitution.

While referring to the need to amend the Constitution
to the changing socio economic and political conditions,
Pandit Jawaharlal Nehru said, “It is the one of the us most
importance that the people should realize that this great
Constitution of ours, over which we labored so long, is not
a final and rigid thing. A Constitution which is responsive
to the people’s will, which is responsive to their idea, in
that it can be varied here and there, they will respect it all
the more and they will not fight against, when we want to
change it”.

2. Meaning of Amendment :

The term ‘amendment’ derives from the Latin word
‘amendere.” The term ‘amend’ means to make right, to make
correction or to rectify. In common parlance “amendment”
conveys the sense of slight change.

Oxford dictionary of law says “Amendment means
changes made 1o legislation, for the purpose of adding to,
correcting or modifying the operation of the legislation.”

Black’s Law Dictionary defines, ‘Amendment’ as “A
formal revision or addition proposed or made to a statute,
Constitution, pleading, order, or other instrument; a change
made by addition, deletion or correction specially an
alteration of wording”. And “In Parliamentary law, it means
4 ‘motion that changes another motion’s wording by striking
out text, inserting or adding text, or substituting text.”

Legally speaking amendment denotes adjustment,
amelioration, betierment, change, ¢laboration, emanation,
enhancement, improvement, notification and refinement
ete, :
3. Need of Amendment of Constitution :

In democratic State Constitution desigwd for wclfam_

of common people. In order to fulfil] the aspirations of 1
people, we need changes in the Cons’(ittltigu“-%l;pg
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necessary. Therefore, in accordance with liberal-democratic
tradition, the power to amend the Constitution of India has
been vested in the Parliament. The need of an amendment
to the Constitution comes into the picture when there is a
change in the society. We can say amending clause in the
Constitution enables the future generations to exercise
their sovereign power of having a Constitution of their
choice and of their changing needs. It is in the light of this
importance that the amending clause in a Constitution needs
to be considered with utmost respect and seriousness that is
so properly deserves.

4. Procedure
Constitution :

The Constitution may amend from time to time
in different circumstances either be informal or formal
methods. In Informal method of amendment is the
Constitutional text remain, but its interpretation under goes
change. Informal amendment again classified as judicial
interpretation and constitutional convention and usages.
Whereas in judicial interpretation, an existing provision in
the Constitution may get a new meaning without there being
any formal amendment to the Constitution, thereby making
the Constitution stand amended indirectly to that extent. The
Constitutional Conventions and Usages though operating
within the frame work of the Constitution nevertheless do
modify their content and effect convention not made but
evolved out of practices followed over a period of time.

Practically every Constitwtion has some formal
method of Constitational amendment. This consists of
changing the language of Constitutions! provision so as
to adopt it to the changed context of social needs. In some
countries the process may be casier 15 said to be fexible
and in some counteies itmay be rigid, The formal amending

of Amendment of I[ndian

process iy most sigaificant way ot adopting the Constitution

o changing circumstance. The formal method of an
wnendment is descri
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Art.3ON of the Constitution of Tndin diseusse
of p“.:li:mwm woamend the Constitution apg Procedure
thore fon

,(”_ Notwithstanding — anything — in this
Constitution, Parliament tay i exercise of its constituent
power amend by way ot addition, variation or vepeal any
provision of this Constitation in aceordance with the
provedure laid down in this article. ...

The amendments deseribed i Art.368 are of three
types - fistly Amendment by simple majority vote of the
Parliament secondly, Amendment by special majority votes
of the Parliament and thirdly Amendment by special majority
vote with half’ number of States® logislative Assemblies
ratification,

6. Limitations to Amending power of the
Parliament

The Constitution of India did not expressly provide
any limitation on the power of amendment under Art, 368,
Therefore, under the Constitution of India, a Constitutional
amendment should be considered valid provided the
prescribed procedure is followed. Though the constitution
of India not mentioned any expressed limitations on the
amending power of parliament but Supreme Court of India
time to time impose certain implied limitations on amending
power. From Keshavananda Bharathi case to I.R.Coelho
case, Supreme Court repeatedly said that, Parliament has

no power 1o bring an amendment to the basic structure of

the Constitution. Thereby it imposes implied limitations
upon the power of Parliament. But Parliament in 42nd
Amendment, inserted clause (4) and (5) of Art.368 to wash
those limitations imposed upon amending power of the
Constitution by the judiciary. But this amendment has been
declared null and void by the Supreme Court.

QOurs is the longest Constitution of the world.
Originally, it consisted only 395 Articles divided into
22 parts and 8 Schedules. But after the 94 Constitutional
amendments, Indian Constitution now consists of 444
articles divided into 24 parts and 12 Schedules. Since 1950
to 2006, Parliament brought 94 amendments. Out of which,
11 amendments were relating to land reforms laws which

~ were inserted to the Ninth Schedule such as 1st, 4th, 17th,

29th, 34th, 39th, 40th, 47th, 66th, 68th and 78th,

In order to overcome the verdict given in the case
of Kameshwar Singh and to carry out the agrarian reforms
in a country, Parliament in the first instance brought First
amendment by which they added Arts.31-A and 31-B read
with Ninth Schedule to reduce the power of judiciary to
question the constitutional validity of the land reforms
legislations. Thereby Art.31-B and Ninth Schedule made
controlled Constitution into uncontrolled.

Some of the important Amendments of the Indian

8 Power
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Constitution as following

TthAmendment (1956) - States Rmrgnmntmn
Act 1086 on the linguistic basis and nbolnmr(
ol Class A, B, C, D states.

I4th - Amendment  (1962) Pondicherry
incorporated into Indian Union after transfer
by France, ;
261h Amendment (1971) — Abolition of Privy
Purse paid to the former ruler of states,
st Amendment Act (1973) ~ Increased
the elective strength of the Lok Sabha from
525 (o 545. Under the Act, the upper limit
of representatives of the States goes up frame -
500 to 525 and that of the Union Territories
decreases from 25 to 20. :
36th Amendment (1975) - Sikkim included as
an Indian State
42nd Amendment Act (1976) - Fundamentai
Duties Prescribed, It is known as “mini-
Constitution” or the “Constitution of India”™.
It is due to the Forty-second Amendment to
the Indian Constitution that India became &
Socialist, Secular and Democratic Republic. _
Changes were made to almost every part of the
Constitution which includes the Preamble too.  ~
It was enacted during the period of internal
emergency. 1t was passed by Parliament om
November 11, 1976 and received Presndennal :
assent on December 18, 1976. e
44th Amendment Act (1978) — Right o
Property deleted from the list of ﬁmdamem:d
rights. 2
52nd Amendment (1985) - Defection m»
another party after election made illegal.
55th Amendment Act (1987) — It gramts
Statchood to Arunachal Pradesh which
consequently became the 24th State of the
Indian Union.
56th Amendment Act (1987) — It ccmm
Statechood on Goa and forms a new Unioa
Territory of Daman and Diu. Goa thus becamt
the 25th State of the Indian Republic.
61st Amendment (1989)- Voting age mdm '
from 21 to 18 :
73rd Amendment (1993) - Introducmm 0l
Panchayati Raj, the addition of Part IX to the
Constitution,
74th Amendment ( 1993) - Intmduc on
Nagarpalikas and Municipalities
86th Amendment (2002) - Righ
Education(Free and compulsory edu,
children between 6 and 14 years)
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GST, under this amendment, the Goods and
Service Tax was introduced in India on J uly 1,
2017.

7. Conclusion :

Likewise Parliament in its constituent power brought
many amendments to the Constitution in respect of the
subject matters of right to property as well as agrarian
reform. During 1950-1972, the question of amenability of
Fundamental Rights came up before Supreme Court in three
different cases, namely, Shankari Prasd v Union of India,
Sajjain Singh v.State of Rajasthan, Golak Nath v. State of
Punjab. Until Golak Nath case, the law was as follows :

a) Constitution Amendment Acts are not ordinary
law and are passed by Parliament in exercise
of constituent powers.

b)  There is no limitation imposed upon the
amending power of Parliament

c) Fundamental Rights guaranteed under Part I1I
of the Constitution are subject to Parliament’s
power to Amendment.

But in the Golaknath v. State of Punjab case, 140
by a 6 to 5 majority judgment, the Supreme Court held
that fundamental rights cannot be abridged or taken away
by the amending procedure in Art.368 of the Constitution.
An amendment to the Constitution is “law” within the
meaning of Art. 13(2) and is therefore subject to Part III
of the Constitution. But In Kesavananda Bharati v. State
of Kerala casel4]l the Supreme Court reversed its own
previous decision in Golaknath, in declaring that the
decision of the majority in Golakhnath that the word “law”
in Art.13 (2) included amendments to the Constitution and
the article operated as a limitation upon the power to amend
the Constitution in Art.368 is erroneous and is overruled.
Further, Court in this case gave a threat to the power of the

Printed by : PRASHANT PUBLICATIONS

ISSN : 2348-7143
April 2019

[01st Amendment (2016) — Introduction of ~Parliament by introducing the doctrine of basic structure
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